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FACULTY VIEWPOINT 
Preventing Nuclear War: The Lawyer's Role 
F ew would deny that the current state of world affairs and nuclear arsenals presents an unacceptable 
--- risk of nuclear holocaust. Yet, 
there is substantial controversy over the 
appropriateness of steps to reduce the risk 
of such an event. In light of t he unspeakable 
horror of nuclear war, my thesis is that it is 
the ethical responsibility of all lawyers to 
study these matters and contribute to appro-
priate U.S. policy. The lawyer's role derives 
from several factors. First, the politicization 
of nuclear weapons and arms control policy 
means that citizens in general have an obli-
gation to become informed and to com-
municate their views to their elected 
representatives. Issues such as Star Wars 
and the MX missile have become part of 
campaign platforms, and citizens must 
accordingly inform themselves so as to be 
able to make a responsible electoral 
judgment. 
Second, the problem of avoiding nuclear 
war is complex and interdisciplinary. It is 
not an easy problem, as it essentially involves 
moving humankind away from its age-old 
practice of resolving conflict through vio-
lence. For too long, the problem has been 
left to a narrow group of nuclear strategy 
experts. It is time to seek the insights of all 
professions and groups. 
Third, there are specific lawyerly skills 
that are undeniably highly relevant to the 
issue. Legal issues are at the forefront of 
nuclear weapons policy. For example, an 
important issue relating to Star Wars is the 
legality of testing Strategic Defense Initiative 
(SOl) technology under the Anti-Ballistic 
Missile (ABM) Treaty. Until recently, the 
ABM Treaty had been considered to pro-
hibit testing of any anti-ballistic missile 
defense system. This would have prevented 
field testing of SOl components. The 
Reagan Administration h~E reinterpreted 
the treaty, concluding that testing of"exotic" 
technology (not in existence at the time the 
ABM Treaty was signed) is permitted by 
the treaty. This interpretation has been 
by Victor Thuronyi 
strongly challenged by many experts and by 
a number of senators, including Senator 
Sam Nunn. The legality of this interpreta-
tion of the treaty involves a classic legal 
issue of interpretation of a treaty, which, 
under the Constitution, is the law of the 
land. This involves both a technical exami-
nation of the treaty language and negotiating 
record and consideration of the appropriate 
principles of treaty interpretation, particu-
larly as applied to arms control treaties. 
Presidential authority to use nuclear weap-
ons also involves significant legal questions. 
Does the President have power under the 
Constitution to use these weapons, for exam-
ple, in response to a conventional attack on 
an ally, given that the power to declare war 
is vested in Congress alone? What does 
reliance on nuclear weapons imply for exec-
utive versus legislative power and for democ-
racy itself? These are fundamental questions 
about our system of government that lawyers 
can help elucidate. 
The issue of legality of use of nuclear 
weapons under international law is also 
significant. The U.S. generally claims to 
abide by international law. Is its policy for 
the use of nuclear weapons consistent with 
the laws of war? 
Besides their training to deal with ques-
tions such as those above, lawyers have 
analytic skills that help pierce fuzzy think-
ing. These skills should be applied to test 
the logic of nuclear weapons policy. For 
example, some assert that the nuclear deter-
rent has kept the peace for 40 years and that 
continued reliance on this deterrent is accord-
ingly appropriate. But we should ask: what 
exactly does the threat of nuclear weapons 
use deter? Presumably, it does not deter 
things like invading Afghanistan or Hungary, 
or fighting proxy wars in the third world. 
The only action that is clearly deterred is 
action so outrageous that it probably would 
not be contemplated by the Soviet leader-
ship in any event (such as an unprovoked 
invasion of Western Europe). And even 
in the case of such an action, do nuclear 
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weapons in fact function as a cred-
ible, effective deterrent? Would the Soviet 
Union really expect the U.S. government to 
use nuclear weapons, given that such use 
would lead to the likely devastation of the 
United States? 
Besides questioning the efficacy of deter-
rence, we must also question the costs. 
Lawyers have experience in negotiation, 
and we know that offering hostile threats 
may not be the best way of obtaining an 
agreement. In the same way, it appears that 
reliance on nuclear weapons has itself exac-
erbated the hostility between the U.S. and 
U.S.S.R. The Soviet Union is routinely 
painted in the worst possible light. For 
example, we assume that the Soviet Union 
would contemplate a first strike against 
U.S. missiles if it had sufficiently accurate 
weapons to do it. Such an action would, of 
course, be barbaric in the extreme, since 
even an attack limited to missile silos would 
result in millions of deaths. Yet, nuclear 
strategy focuses on such hypothetical worst 
cases, instead of on the real issues involved 
in resolving disputes bet ween the two coun-
tries around the world in a peaceful manner. 
Finally, we must ask: What alternatives 
are there to reliance on nuclear weapons as 
a deterrent and how effective are they likely 
to be? 
Dealing with the nuclear danger is not 
easy. But the seeming intractabil ity of the 
problem should be seen as a challenge 
rather than as a discouragement. As ci tizens 
and as professionals, we have a duty to 
ourselves and our children to work for true 
"security'~ We need not face these issues in 
isolation. There are a number of groups 
providing resources, including two groups 
specifically geared to lawyers, the Lawyers 
All iance for Nuclear Arms Co ntrol 
(LANAC), 43 Charles St., Suite 3, Boston, 
MA 02114, and the Lawyers' Committee 
on Nuclear Policy, 225 Lafayette St., NY, 
NY 10012. • 
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